AMENDED DECLARATION

This Amended Declaration made and dated October 23, 1951, by LATTINGTOWN HARBOR DEVELOPMENT CO., INC., a corporation duly organized and existing under and by virtue of the Laws of the State of New York, having its principal place of business at 88-02 Sutphin blvd., Jamaica, NY (herein referred to as the “Corporation”),

W I T N E S S E T H:


WHEREAS, the Corporation is the owner of a tract of land in the Village of Lattingtown, County of Nassau, State of New York, conveyed to it by deed dated November 9, 1950, and recorded in the Office of the Clerk of Nassau County on December 14, 1950, in Liber 4383, of Conveyances, Page 519, which tract of land, hereinafter referred to as “Lattingtown Harbor”; and


WHEREAS, the Corporation is about to sell property in Lattingtown Harbor which it desires to subject to certain restrictions, reservations, conditions, covenants, easements, charges and agreements between it and the present and future property owners, in Lattingtown Harbor (hereinafter referred to as the “Residents”); and

WHEREAS, the Corporation heretofore executed and acknowledged a declaration to effectuate the aforesaid purposes and recorded the same in the Office of the Clerk of the County of Nassau on December 12, 1950, in Liber 4381 of Conveyances, Page 204, which declaration  the Corporation desires to amend hereby in its entirety;


NOW, THEREFORE, the Corporation does hereby amend the aforesaid declaration, recorded December 12, 1950, and declares that the same as amended in its entirety shall provide as follow:

1.  There shall not be erected, permitted, maintained or carried on upon the property in Lattingtown Harbor or any part thereof or in any building thereon any brewery, distillery, malt house, slaughter house, brass foundry, tin, nail or other foundry, lime kiln or sugar bakery, tallow, chandlery, crematory, hospital, asylum or institution of like or kindred nature, stable of any kind, kennel for more than three dogs, unless a larger kennel is approved by the Corporation or its successors and assigns, cattle yard, hog pen, fowl yard or house, or any horses, cattle, hogs or other live stock or live fowl, nor shall there be made or prepared thereon, or any part thereof, soap, candles, starch, vitriol, ink, turpentine, oil, lampblack, gun powder, dynamite, or other explosives, baking powder, cream of tarter, gas, asphalt, or fertilizer, nor shall there be carried on the rear or any part thereof any bone boiling, fatboiling, dyeing, tanning, dressing, or preparing of skins, hides, or leather, or any noxious, dangerous or offensive establishment, trade, or business whatsoever, except as permitted by the Corporation, its successors and assigns in writing; provided, however, that such permission shall not be in violation of the ordinances of the Village of Lattingtown (and any duly authorized variances thereof) as they may exist from time to time.
2.  Except as permitted by the Corporation, its successors and assigns in writing, provided, however, that such permission shall not be in violation of the ordinances of the Village of Lattingtown (and any duly authorized variances thereof) as they may exist from time to time, no business or trade of any kind or description whatsoever shall be carried on or permitted upon the property or any part thereof, and the property or any part thereof shall be used solely for residential purposes and purposes accessory and customarily incidental thereto excepting that the Corporation or its successors and assigns of community recreational facilities of any nature for the use of property owners in or residents of Lattingtown Harbor upon the property “Reserved for Community Recreational Facilities.”
3.  No structure of any kind shall be constructed on any part of the property nor shall any alteration be made in any existing structure or any structure thereafter erected unless and until the plans and specifications for such construction or alteration showing the size, character, exterior elevation, material and location thereof shall have been finally approved in writing by the Corporations or its successors and assigns and a copy thereof as finally approved shall have been filed with the Corporation or its successors and assigns; provided, however, that should the Corporation decline to approve any structure or alteration hereunder, the Resident proposing the same shall have the right to appeal such decision to the Lattingtown Harbor Property Owners’ Association referred to in Section 10 hereof, and upon such appeal the majority vote of the members of said Association shall be final.
4.  Except as permitted by the Corporation, its successors and assigns in writing, provided, however, that such permission shall not be in violation of the ordinances of the Village of Lattingtown (and any duly authorized variances thereof) as the may exist from time to time, no building shall be erected or maintained on any part of the property except dwelling houses with private garages designed for the occupation of and to be occupied by one family only and such servants as they may employ, excepting that the foregoing shall not prohibit the erection and maintenance of the Corporation or its successors and assigns of community re recreational facilities of any nature for the use of the property owners in or residents of Lattingtown Harbor upon the property “Reserved for Community Recreational Facilities.”  No fences of any kind shall be hereafter erected on any plat unless approved by the Corporation or its successors and assigns, but hedges, trees and shrubbery shall not be deemed to violate this restriction.  The present fence fronting on Lattingtown Road and Peacock Lane shall not be removed for a period of five years from October 1, 1951 without the consent of the Corporation, but openings for ingress to the property fronting of said streets may be cut into such fence by the owners of such property at their own cost and expense.  Such fence shall be painted only the color designated by the Corporation.
The right is reserved to the Corporation or its successors and assigns, to construct and maintain a suitable office for the conducting of its business of the developing and selling the premises comprising Lattingtown Harbor until such time as all of said premises have been sold by the Corporation or its successors and assigns.

5.  No dwelling house in Lattingtown Harbor shall be erected upon a plot containing less than one acre in area, unless such plot is individually owned as of the date of the Amended Declaration, except as permitted by the Corporation or its successors and assigns in writing, provided, however, that such permission shall not be in violation of the ordinances of the Village of Lattingtown (and any duly authorized variances thereof) as they may exist from time to time.
6.  Easements and rights of way are hereby reserved to the Corporation, its successors and assigns over a strip of land twenty-five feet in width along the front, rear and sidelines of all plots for the erection, construction and maintenance of (a) poles, wires and conduits for the transmission of electricity for lighting, telephone and other purposes and of the necessary attachments in connection therewith; (b) public and private sewers, water mains, storm water drains, land drains and any other method of conducting and performing any public or quasi-public utility or function beneath the surface of the grant.  The Corporation or its successors and assigns shall have the right without liability for damage for trespass to enter upon said strips of land at any time for any of the purposes for which said easements and rights of way are reserved.
The Corporation or its successors and assigns shall have the right to assign said easements and rights of way to any person, firm or corporation engaged in the business of Public Utilities or to extinguish at any time such easements or rights of way as to all or any portion of said property, provided said extinguishment shall not deprive the Residents of services maintained upon said strip of land, except in cases involving the non-payment of bills for such services.  As to any structures which may stand upon the aforesaid twenty-five foot strips at the date of the writing, the provision herein releasing the Corporation or its successors and assigns from liability for damage in the event that injury shall occur to the said structures by reason of the exercise of the aforesaid easement and right of way shall not apply, and the Corporation shall repair such damage at its own expense; provided, however, that the Corporation shall be liable only for such damages as may be caused by its own action and shall not be liable with respect to actions of a public utility or other persons.

7.  No advertising sign of any kind shall be erected, maintained or otherwise exposed to view on any part of the property without the written consent of the Corporation or its successors and assigns, and the Corporation reserves the right to erect and maintain suitable “For Sale” signs until such time as it shall have disposed of all of the premises comprising Lattingtown Harbor which signs shall not be deemed a violation of any of the provisions herein.
8.  All of the land included in Lattingtown Harbor, whether owned by the Corporation or its successors and assigns or others, except streets, part reservations of areas devoted to community recreational facilities of residents of Lattingtown Harbor, whether now or hereafter opened, laid out or established, and land taken or sold for public improvements or uses shall be subject to an annual assessment or charge of not more than two mills per square foot of area to be paid by the respective owners of such lands to the Corporation or its successors and assigns annually in advance on the 1st day of January in each year, but no such assessment shall be made or imposed prior to January 1, 1952.  Such annual assessments or charges, to the extent that the same may exceed $10 per acre, shall not be made or imposed without the consent of the Lattingtown Harbor Property Owners’ Association.
The aforesaid annual assessments or charges, to the extent that the same may exceed $10 per acre, shall be adjusted from year to year by a majority vote of the Residents based upon an estimate, to be supplied by the Corporation, of the needs of the community with respect to maintenance and repair of community facilities for the coming year, but in no event shall said assessment be for than two mills per square foot of area per year, which estimate, together with the books and records relating to the collection and disbursements of such maintenance charges (which shall be separately kept) shall be subject to inspection by any duly authorized officer of the aforesaid Association.
The Corporation or its successors and assigns shall apply the fund arising from such annual assessments or charges toward the payment of the following, or any of them: (a) charges incurred in maintaining and repairing the streets (until the same are dedicated to public use), part reservation and areas devoted to community recreational facilities for the general use of residents of Lattingtown Harbor, (except for that area which is set aside as the community beach for the exclusive use of the Residents, which beach shall be maintained and repaired by the Residents at their own expense); provided that if such community beach and the facilities thereon are not reasonably maintained and repaired by the Residents, then the Corporation shall have the right to use a appropriate portion of the aforesaid  assessments and charges for such maintenance and repair, or, if necessary, to make additional assessments or charges without the consent of the Residents for such purposes; (b) charges incurred incident to the enforcement of the restrictions, reservations, conditions, covenants, easements, charges and agreements herein contained; (c) charges incurred for taxes and assessments which may be levied by any governing authority upon the streets, now or hereafter laid out or established for the general use of Residents of Lattingtown Harbor; (d) charges incurred in doing any other act or thing that in the opinion of the Corporation or its successors and assigns, with the consent of the Residents, shall be of benefit to the owners of land included in Lattingtown Harbor.
Such charges or assessments shall constitute a lien upon the land with respect to which they are levied from the date upon which they become due and shall also continue until fully paid.

The purchasers of property in Lattingtown Harbor by the acceptance of deeds therefore shall be held to have covenanted and agreed to pay to the Corporation or its successors and assigns in respect to the land acquired the charges provided for in this section “8” due and unpaid at the time of acquiring title and all such charges falling due thereafter as long as they shall retain title of record. A statement in writing shall be given by the Corporation or its successors and assigns upon request to any owner liable for such charges setting forth the status of such owner and the land owned by him with respect to such charges.
The purchasers of property in Lattingtown Harbor by the acceptance of deeds therefore shall also be held to have vested in the Corporation or its successors and assigns the right and power to bring all actions for the collection of such charges and/or the enforcement of the lien thereof.

The Corporation, its successors and assigns reserves the right to subordinate the lien of such charges and assessments to the lien of any institutional first mortgage on the property subject thereto by instrument in writing.
9.  No title to land in any streets or roads is intended to be conveyed to purchasers or any property except where expressly stated in deeds, but the Corporation or its successors and assigns retains the right to convey to abutting land owners or to any public authority or to any association of owners of property in Lattingtown Harbor all of its right, title and interest in said street, should the Corporation or its successors and assigns at any time deem it expedient so to do.
Notwithstanding the foregoing, each owner of property in Lattingtown Harbor and his respective successors in interest shall have an easement through and over any street or road in Lattingtown Harbor in common with others to pass and repass over the same on foot or with vehicles.

The Corporation or its successors and assigns shall have the right to grade and change the grade of the streets or roads in accordance with such grades as it may establish from time to time, provided that no Resident is thereby deprived of the ingress and egress to his property.

10.  Each of the Residents and every other owner who purchases property in Lattingtown Harbor from the Corporation shall be privileged, together with his or her family, to use in common with the other residents of such community recreational facilities as may be erected upon that portion of Lattingtown Harbor “Reserved for Community Recreational Facilities” so long as such owner is the owner of record of property in Lattingtown Harbor, and remains a member in good standing of the Lattingtown Harbor Property Owner’s Association, in accordance with the terms of the Lattingtown Harbor Community Beach Agreement between the Corporation and the Lattingtown Harbor Property Owner’s Association.  A copy of said agreement is annexed hereto and made a part of the Declaration.
In the event that the Corporation, its successors and assigns shall install permanent water lines in Lattingtown Harbor, it shall submit the estimates for such work, based upon competitive bids, to the then property owners.  If such estimates are found to be not in excess of the charges which would be made for such work by the water company, it shall then be the obligation of each property owner to contribute to the cost of said water lines on a basis calculated by multiplying the cost of the water lines per foot, by the number of frontage feet owned.  In those cases where properties front on the same road, the cost of said water lines shall be divided between the common users thereof.  In the event that there shall be repayment to the Corporation by any company or agency on such water lines, said repayment shall be returned to the property owners in proportion to their contribution.

11.  All the restrictions, reservations, conditions, covenants, easements, charges and agreements contained herein shall run with the land affected thereby as otherwise stated, and shall be binding upon and inure to the benefit of all present and subsequent owners thereof, and shall also continue until December 31, 1966 and shall as then in force be extended from that time for a period of ten years, and thereafter for successive periods of ten years without limitation, unless within six month after December 31, 1966 or within six months after the expiration of any such period of ten years subsequent thereto, the then owners of 2/3 in area of the property in Lattingtown Harbor shall terminate entirely or modify the restrictions, reservations, conditions, covenants, easements, charges and agreements herein contained by agreements in writing and entitled to record.  But nothing contained herein shall permit the cancellation or modification of the rights and privileges of the Residents to the community beach and roads.
12.  Violations of any of the restrictions or conditions or breach of any of the covenants and agreements herein contained shall give to the Corporation or its successors and assigns the right to enter upon the property upon or as to which such violation or breach exists, and to summarily abate and remove at the expense of the owner thereof any erection, thing or condition that may be or exist thereon contrary to the intent and meaning of the provisions hereof, and the Corporation or its successors and assigns shall not hereby be deemed guilty of any manner of trespass or any other liability whatsoever for such entry, abatement or removal.
13.  Any and all of the rights and powers of the Corporation or its successors and assigns, including the title to land occupied by community recreational facilities, or in streets or roads, may be conveyed or assigned to any one or more persons, corporations or associations which will assume the duties of the Corporation or its successors and assigns hereunder pertaining to the particular rights and powers conveyed or assigned, and upon such person, corporation or association evidencing its acceptance of such conveyance or assignment upon such condition it shall to the extent of such conveyance or assignment have the same rights and powers and be subject to the same obligations and duties as are given to or assumed by the Corporation or its successors and assigns herein, and the Corporation or its successors and assigns shall to the extent of such conveyance or assignment be released from any further obligation hereunder.

14.  In determining any rights or powers under the provisions herein upon the area owned by any owner or the Corporation or its successors and assigns, the area occupied by streets or roads and community recreational facilities shall be excluded.

15.  The provisions herein contained shall bind and enure to the benefit of and be enforceable by the Corporation or its successors and assigns or by the owner or owners of any property in Lattingtown Harbor, their legal representatives, heirs, successors and assigns, and failure by the Corporation or its successors and assigns or any property owner to enforce any of such restrictions, reservations, conditions, covenants, easements, charges and agreements herein contained shall in no event be deemed a waiver of the right to do so thereafter.
16.  The area reserved for community recreational facilities shall be the land of the Corporation lying North of Frost Creek, and North of the road on the south side of such land, except the most easterly two acres more or less.  However, the Corporation may, provided that it obtains in writing form Dan Rhodes Johnson and Marian W. Johnson, their successors and assigns, consent thereto, reduce the area so reserved, provided, however, in no event shall less than the five acres of beach land, fronting on Long Island Sound and comprising the most westerly part of the beach land owned by the Corporation, be reserved for such purpose, together with such structure or structures thereon.  The property owners in and the residents of Lattingtown Harbor shall at all times have and enjoy an easement to use the road along the south side of the aforesaid beach land for purposes of access to and from the yacht basin at the mouth of Frost Creek.

17.  The Corporation or its successors and assigns reserves the right and option at any future time by written declaration made without notice to any other owners of property in the development, to add to and include in the property covered and affected by the foregoing restrictions and reservations, the meadow land adjoining the property, or any part thereof, which meadow land shall thereafter be subject to the restrictions, reservations, conditions, covenants, easements, charges and agreements herein contained.

18.  In the event that the aforedescribed community recreational area, the improvements thereon or any part thereof be taken by any municipality or governmental agency or authority by eminent domain, without act on the part of the Corporation to effect said taking and before 90% of its property in Lattingtown Harbor shall have been sold by the Corporation, the rights, privileges and easements of the owners of the property in Lattingtown Harbor in and to said property as created by this Declaration shall immediately cease and terminate, and the award or compensation for such taking by eminent domain be paid to and retained by the Corporation, its successors and assigns.
19.  The Corporation shall not be obligated at any time to maintain or improve any recreational areas referred by herein or to construct, maintain or improve any structures or facilities thereon.  The Residents and their families shall use such recreational areas and facilities at their own risk and the Corporation, its successors and assigns shall not be liable for any injuries or damages sustained by any person by the use of any thereof, whether or not it shall be claimed that such injury or damage was sustained by reason of inadequate or improper construction, maintenance and supervision thereof.  Liability insurance coverage with respect to all recreational areas, structures and facilities of not less than $50,000/$100,000 shall be kept in force at all times by Lattingtown Harbor Property Owners’ Association at its own cost and expense.

20.  This Amended Declaration shall become effective upon the execution and delivery to the Corporation of acceptances of the terms and conditions hereof in writing in recordable form by property owners of Lattingtown Harbor (other than the Corporation, Dan Rhodes Johnson and Marian W. Johnson) representing not less than 75% of the total acreage now owned by all property owners (other than the Corporation, Dan Rhodes Johnson and Marian W. Johnson) in Lattingtown Harbor.  When and as the acceptances required to make this Amended Declaration effective shall have been executed and delivered to the Corporation in accordance with the foregoing, the Corporation shall be obligated to execute an instrument in recordable form attesting that the required acceptances have been executed and delivered to it and shall deliver such instrument to Lattingtown Harbor Property Owner’ Association.
IN WITNESS WHEREOF, the Corporation has caused these presents to be signed by its duly authorized officer the day and year first above set forth.

LATTINGTOWN HARBOR DEVELOPMENT CO., INC.










Theodore A Will










President

STATE OF NEW YORK
)





:
SS:

COUNTY OF NEW YORK
)


On the 23rd day of October, 1951, before me came THEODORE A WILL to me known, who, being by me duly sworn, did depose and say that he resides at No. 105-20 193rd Street, Queens County, N.Y., and that he is the President of LATTINGTOWN HARBOR DEVELOPMENT CO., INC., the corporation described in and which executed the foregoing instrument; that he knows the seal of the said corporation; that it was so affixed by order of the Board of Directors of said corporation; and that he signed his name thereto by like order.





MARVIN F. HARTUNG
MARVIN F. HARTUNG

Notary Public, State of New York

No. 30-6795000

Qualified in Nassau County

Cert. filed with N.U. Co. Clk. & Reg.
Commission Expires March 30, 1952
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